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Mr. William F. Caton
~Seeretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554 /

Re: Pocket 92-266/
Dear Mr. Caton:

April 18, 1994

EX PARTE OR LATE FILED

DOCKET FILE COpy ORIGINAL

Pursuant to the Commillion's rules, this letter attaches a written ex parte communication
with Mr. Steven Weinprten of the Commission std on this date. An original and two copies of
this letter are attached. If you could return one date-stamped copy, that would be most
appreciated.

Very truly yours,

JWP/kel
Enclosures

cc: Mr. Steven Weingarten

No. of CoDiesrec'd~
ListABCOE
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April 18, 1994

EX PARTE OR LATE FILED
Mr. Steven Weinprten
Staff Attorney
Federal Communications Commission
Cable Services Division
2033 M Street, N.W., 9th Floor
Washington, D.C. 20554

Re: Docket 92-266 - roln-Dome Wid»1 PrQIDUD

Dear Mr. Weingarten:

EX PARD PJISINTADON

Iwish to brina to your attention certain intonation on TCI's $0.49 in-home wiriDI prOlfUl
which may be of assistance. I understand Commission staff has received a number of questions
on this issue.

Cnmmjllioo RllliII: I should start out by notiDa that the Commission in its August First
Order on Reconsideration squarely ruled that in-home wiriDI maintenance services are a reauJated
service which must be cbarpd for on actual cost basis, the same as installation and service calls.
See footnote 100 to the August 27 Order and the accompanying text.

The Commission's ruliD& could not be clearer on this point. As discusIed below, Tefs
attorneys do not contend that the Commission has ruled that this service is unrCluJeted - even
though TCI's letters to municipalities and subscribers incorrectly state that the service is
"unregulated".

Trade press reports (which mayor may not be accurate) suuest that some parties are not
aware of the Commission's ruling at footnote 100. So I wanted to make sure you were aware of
it.

Rdi'w: You should be aware that a number of communities have expressly relied on the
preceding provisions of the Commission's August Order in taking action on the in-home wiriDI
program and in setting rates. See for example the Grand Rapids area communities discusIed
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"2
below. If there is any that.... that this service DOW lie dIupd to be deemed to be UllfelllIatcd,
I eDCOUJ'aF you to oppe&e it. For the Con-J._ to .... poIition would DOt oaIy be JiIu'IIINI
to subIeriben, it would be to rate~ ,.a.nDy due to the JDUDidpaUtielwIIo ...
taken aetieD to require cable nies to aDd )IIaify their in-home wiring rates !wed..
the Commiuinn's ruIina that these services are relnlated.

To put this in coateD, althouJh communities .. pIeued with the additional rouDd of rate
reductions resuitiDa from the Commillion's recent onIen, there is some discoura&ement with the
additional work this will entail for them. A reversal of the Commission's position on a point that
has been at the center of several disputed rate proceecHnp with cable companies will burt the
Commission's credibility and tend to discourage municipalities from continuing to regulate rates.

Qw;p,mpta: The documents I wish to brin& to your attention come from the actioua by
communities in the Grand Rapick, Michigan area to set TCI's rates. These francbisiDa audaorities
prohibited TCI from separately dJarainI for in-home wiriIIc maintenance services until it files with
them appropriate requests for approval of its rates aDd cbaraes for such services. And they found
that TCI basJIQ1 reduced its rates for programmi"l services (basic or CPS) when it unbundled BDd
broke out this proposed SO.49 service. Given that TO.. over 10 million subscribers nationwide,
this sugests that Ta is overdlarJing its customers by as much as $60 million per year ($0.49 x
12 x 10 million) by failing to reduce its rates due to this decrease in service.

"""'00"": Various franchising authorities in the GraDd Rapids, Michipn area have set
rates for Ta. They did so alter submittiDa data reqaeltll to TCI (which TCI refused to rapoad
to); having a koowledpable aRUltant (R.W. Beck BIMI AIsociates) review TCl's rates aad provide
a report notiDg deficiencies in TCI's Form 393 and recoaunellCtiD& corrected rates; providiDa this
report to TCI; receiving a detailed written respouse from TCI (in the nature of the paper beariDc
expressly allowed by the Commission's rules); and after TCI then submitted additional papers and
appeared and argued before city commissions and township boards.

One of the items in dispute in this process was TCfs $0.49 charge. Attached are excerpts
from the doaunents submitted to the franchising authorities which may be of interest. If you
would like the complete doaunents, please let me know.

O!l!lu'tant's Report: First, attached are the pertinent pages dealing with in-home wiring
charles from the report of R.W. Beck and Associates topther with a typical letter received by ODe

of the municipalities from TCI advising of the insdtution about the in-home wirin& prosram.
Please note the following: In the letter, TCI IdaiUi that until now this service has been iDducIed
in its basic and CPS rates. Second, Ta rdgMld to submit the costs for this service to the
communities for approval in advance (and erroneously contended that the service is unregulated).

The Beck report recommended to the C()JDIIIUDities that TCI not be permitted to impale
any rate or charge for in-home wiring services. This rec:ommendation applied to the $0.49 dIarge
which bad never been submitted to the communities for approval. It.llm applied to the hourly
service charge (HSC), for the reasons set forth in the report. Thus, the report recommends that
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the commoNties not aUow TCI to cbarp far in-IaDe wiriD& serviats 011. a SO.49 or
hourly rate basis JUUil TCI makes the appropriate with the frandlisi"l authorities.

ID this reprd, you should be aware that TCr Form 393 contaiDed DO IiDe item
for maiDtaiainI in-home wiriaI- The Form 393 is IMar:IMd. 1be Form is JI'OIIly deficient, aad
as noted above TCI refused to supply the required attechments or additional meaninaful data in
response to data requests from the municipalities.

TCI 8MRoPK: SecoDd, I have attached tile cover ,.. and excerpt from TCI's formal
raponse to the Beck report (by the law firm of Cole, Raywid • Braverman for TCI) on tile iDJide
wiring issue. Please note the following points: TCI admits that the FCC "has not directly
addressed this partiallar situation" .. of inside wiring cbarps. As noted above, TCI's admiuion is
incorrect because the Commission has squarely ruled on this issue in its August 27 Order.

TCI's response states that "it is free to charp what the market will bear for its optioDal
inside wiring maintenance pr.-am". This shows an intent to evade the Act, such as that set forth
in the TCI internal memo published in the WMhilJlfOO Post last year.

As you know, a major thrust of the 1992 Cable Act and this Commission's rules is to
prevcnt cable operators from contiJluing to cbarJe "what the market will bear", otherwise known
as monopoly pricing. In-hOllle wiring service is a III08OpOIy service. For example, there area't
other vendors out there availalNe to provide wiring maintenance services in competition with TO ­
• customers are not able to look in the yellow pages under "inside bome wiring maintenance" aDd
find entities willing to compete with TO.

And as a practical matter, customers are "over a barreltt on such services because all they
know is that cable service is out, they call Tel, the service technician shows up and says that the
problem is in the in-home wiring. At that point &I a pradical matter, the customer bas little
option but have the technician fix it on the spot and pay TO for it. The situation is thus rife with
the potential for overchargina unless charges for this service are regulated on an actual COlt basis.

Not Rerooyed From Blta: Third, TCI's coatention that it has deducted these COltS from
its rates is inc:orrect and was rejected by the municipalities. Note in this regard TCI's adnri"ion
that until February or March, 1994 it performed these services for free - as part of basic and CPS
rates.

TCI submitted papers attempting to show that the in-home wiring costs bad been I'CIIlOYed
from its rates and cbarJes. See the excerpt from the Cole, Raywid letter and attadunent. The
communities found TCI's CODteDtion in this reprd \IJlPCrsuasive and found that it had DOt carried
its burden of proof. See, for example, Resolutioll and Rate Order of the aty of Walter (a
community served by TCl's Grand Rapids, Michipn area system) attached, partialJarIy the last
"Whereas" parapaph on JJ8F 2 and the top "Whereas" paragraph on page 3; findinp (4) and (5)
on page 5; and, the carryover "Be It Further Resolved" paragraph from page 4 to page 5.
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ID this reprd, you shu nIt DOte that TCI JIfOV'." abIolutely DO support or jultificatioD for
the 309f, aIlocatioll fiaure set fcrit ia. the attadu lat to tile Cole, Itaywid letter, akhoaap DowiJII
that this was a fundameatal point. IDstead, the ....r IfPUII to be arbitrary aad picUd out of
the air. Note that there is DO IbowiDI as to when dIiI .epl cmaputation was made, By whom
or the like and that as set forth in the raolution aud ra&e order TCI refused to respood to data
requests that would have shown bow the figures in its Form 393 in fact were computed.

Apin, as the reduu. states, TCI provided in heme wiriDa maintenance service free (as
a part of buic/CPS) at IeMt dJrouIh February or MIrch, 1993. Cable rate r"don became
effective in November aud the Form 393'. were flied _ « about December 1, 1993. ..... be..
char,ed have been uncJumrd since September, 1993. Because a decrease in service is an iDcreue
in rates (implicit price iDcreue) Tel is required to reduce its rates if it reduces the services being
provided. It has not done so.

Nth') 'mP'irati..: The precediua situation .,ears to occur aeneraDy in all the Tel
communities we represent, UId apparently nationally. For example, all the Tel COIDJDUDities we
represent who are replatiDa rates have received letters identical to those attached to the Beck
report about the in-home wiring service. And from press reports this is 0CCUI'I'in& natioDally.

Thus it appears that nationally TCI is now effectively increasing rates by as much as S60
million/year by charging for what was previously included in basic/CPS service, but without an
offsetting reduction in rates.

Need for FCC Mion' There is a need for the FCC to take action OIl this iuue. The
sums involved are larp. The &yJDbolism and "mal.~" to Tel and the rest of the cable iDdustry
by resolute action by the Commission would be subltaDtial-especialJy if it were a findiul of an
evasion coupled with forfeitures (or other relief) commensurate with the overcharps that are
occurring.

In this regard, a ruliDI by the Commission on this program will bopefillly cause Tel to come
into compJiaDce on this poiDt Dationwide. This is a far more effective use of the Commisaim's
scarce resources than to have this Commission and fraDcbisiDl authorities address this issue over
and over again in thousands of basic and CPS proceedinp and appeals to this Commission.

Finally, there is the reality that many francbisb• authorities are moving slowly to repla&e
rates. Partly this is because Tel is strongly eJlCOUJ'llbtl COIJIJDUDities only to issue an accouutiD&
order and.JlQl to set rates. You should be aware that TCI has eDCOUJ'lled this in many letters to
mayors, councils and connnissions in Michigan, as well as in letters and personal appearances by
Cole, Raywid &. Braverman.

Conclusion: We wanted to pass on this information so that you would be aware of it. As
always, we appreciate your efforts on cable rate regulation.
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Ifyou or Commission staff have questions or ifwe can be of assistance, please let me know.

Two copies of this letter and its attachments are being filed concurrently with the Secretary
of the Commission.

With best wishes,

Very truly yours,

VARNml ~A~.G.SCHMIDT ~,J1>WI.E'IT

Ip-£7;VI · p~
/ John W. Pestle

JWP/tel
Enclosures
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REPORT TO FRANCHISING AUTHORITIES

Inside Wiring Maintenance Program

In February, after it had filed its purported Form 393 justifying its
rates, TCI submitted to the franchising authorities a notice stating that
was in the process of notifying its customers that it planned to begin
charging for maintaining a customer's "inside wiring." Under the new
policy, TCI apparently plans to charge for any service call that
involves loose fittings or bad connections to a TV set or VCR, or any
other maintenance of horne wiring. TCI claims that it had been
"recovering that cost [the cost of inside wiring maintenance] through
our monthly service charges." It now apparently plans to charge
customers for inside wiring repairs at its hourly service charge, except
those customers who agree to pay $0.49 per month to enroll in TCI's
inside wiring maintenance program (or who perform the repairs
themselves). See a sample TCI letter attached as Exhibit E. No inside
wiring charge was proposed or justified in TCI's Form 393.

If a charge for repairs is to be unbundled from the basic service rate
and levied upon subscribers, as TCI apparently believes is appropriate,
then all costs associated for repairs have to be reflected in Part III of
Form 393, and removed from the basic service rate. TCI's
announcement indicates that costs have not been so removed.
Instead, as noted above, it admits its current "monthly service charge"
includes costs associated with repairing internal wiring. TCI has failed
to provide the information required to precisely calculate the costs
associated with such repairs and to remove them from basic rates.

But, because rates for equipment should be based upon costs, it is not
unreasonable to assume that the costs of repair in any given year
equals at least $.49 x the number of subscribers x 12. The total annual
charge based on this calculation has been included in our
determination of the Form 393 by including the amount on Line 33,
Step G, Part III. This decreases the per channel rate shown on Line
3 of the front page of the Form 393 (basic service) and Line 3, Page 3
of Part I (cable programming service).

It might at first appear that identifying this item as a separate charge
adjustment would require an adjustment to the hourly service charge
as well. That is not the case. The hourly service charge is the result
of monthly equipment and installation costs divided by the hours

R. W. Beck and Associates 15
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REPORT TO FRANCHISING AUTHORITIES

devoted to those tasks. Even if costs go up, if hours also go up, the
hourly service charge may stay the same or go down. Nothing TCI

has provided suggests that unbundling repair charges from basic
service should raise the hourly service charge. Actually, TCI has told
subscribers that the proper repair rate would be based on the hourly
service charge it proposes in its filing. It is thus unnecessary to make

any change in the hourlv service charge for now.

The proposed $.49 charge (or any other charge) for the repair services
described by TCI is a regulated rate. But we must caution that we are
not recommending that the franchise authorities approve the $.49
charge or any other charge for repair services. The adjustment
described above merely unbundles repair costs, which TCI now
believes is appropriate, from the basic service rate as far as is now

possible. Before a rate could be finally approved, it would be
necessary to conduct a far more detailed examination of costs and
hours associated with repair services, and TCI would need to submit
a request for approval of the rate. If TCI did so, the HSC may end up

being reduced. For that reason we cannot say that the current HSC
for installation and maintenance should apply to other activities for
which TCI has never separately charged before until TCI makes a
proper filing requesting approval of the proposed rate. This it has
chosen not to do, and having failed to do so, it may not have the right
to institute any additional charge for at least another year. This is
because, under the FCC's rules, a cable operator is only entitled to file
to adjust equipment rates (and associated customer charges) once
annually, except, possibly, in cases where an operator is introducing
a new piece of equipment. Second Report and Order, ~~64,67.

R. W. Beck and Associates 16
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(202) 659-9750

March 10, 1994

AlAN RA't'WlD
<I93o-t9911

CABLE ADDRESS
"CRAB"

TELECOPIER
(2021 452<>007

GRAND RAPIDS AREA FRANCHISING AUIHORI1Y

Re: Rate Regulation of TCI Cablevjsion of West Michigm Inc.

Dear SirlMadam:

Tel Cablevision of West Michigan, Inc. ("TCI"), by its attorneys, hereby
responds to the "Report of R W. Beck to the Grand Rapids Area Franchising Authorities
Regarding the Fonn 393 Cable Rate Filings ofTCI Cablevision of Western Michigan," dated
February 24, 1994 (hereinafter referred to as the "Beck Report"). We request that copies be
distributed -to appropriate officials and staff.

You should have received on March 7 a letter from us stating that we would be
unable to file on that date, but would submit a full response to the Beck Report later in the
week. In submitting this response, we must restate our strong objection to the current rate
process. As explained below, the preparation of the Beck Report was unnecessarily rushed,
as is the absurdly clustered schedule of public meetings to consider the Report and
Recommendation. The entire process is prejudicial to Tel, as it effectively fiustrates
meaningful participation by TCI. In fact, it is not even clear the extent to which Tel will be
allowed or expected to present evidence at the public meetings. We are, therefore, urging
each franchising authority in the area to immediately reconsider and reject both reliance on
the Beck Report and the announced meeting schedule. Basic fairness and due process require
nothing less.

The Beck Report initially contends that Tel failed to file a proper Fonn 393.
This contention is based predominately on the fact that Tel used a computer generated fonn

3319.1
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8. Owge for Maintenance of Imide Wiring.

To properly tmderstand the "inside wiring maintenance" issue, some
backgrotmd is helpful. The 1992 Cable Act and the FCes implementing regulations required
cable operators to "tmblUldle" charges for "equipment" and "service," and price the fonner on
the basis of "actual cost" In "unbundling" equipment charges, cable operators were required
to calculate the costs of acquiring, installing, maintaining, and repairing each type of cable
equipment The total "equipment basket" was then to be deducted from total subscriber
revenues to derive the appropriate level for monthly "service" fees.

When TCI initially calculated its "equipment basket," it allocated certain costs
to the maintenance of "inside wiring." These costs were treated much like the costs
attributed to "converters." They were totalled and deducted from the Company's permissible
sendce rates. That figure was, in fact, included in Tcrs "equipment basket"and already
subtracted from monthly service rates.~ Attachment D.

The Beck Report argues that TCrs existing service rate should be reduced by
the 49 cents TCI intends to charge as an "inside wiring maintenance" fee. It relies
extensively on a promotional piece in which TCI explains to its subscribers that the Company
had been recovering the cost of that maintenance though its monthly service fee.
Unfortunately, the Beck Report seizes on some imprecise language to reach an erroneous
conclusion. The TCI annolUlcement meant to convey that wiring maintenance had historically
been recovered though monthly service fees. As explained above, TCI "unbundled" the costs
of its "inside wiring maintenance" when it restructured its rates last fall. Because TCI did not
immediately begin charging to recover that cost, however, the ordinary subscriber presumably
would not realize that the new "benchmark" sendce rate was no longer covering TCrs "inside
wiring maintenance" costs. TCrs public announcement was intended to explain to subscribers
their new responsibility and options regarding inside wiring maintenance; it was never
intended for purposes of fonnal rate analysis.

For a variety of reasons, TCI decided against collecting a separate "inside
wiring" charge when it first revised its rates pmsuant to benclunark regulation. In introducing
the charge, it decided to offer subscribers four choices. They could: (1) pay the regulated
hourly service charge to have TCI resolve a problem; (2) fix any problem themselves; (3)
make independent arrangements to resolve a problem; or (4) opt into TCI's "inside wiring
maintenance" program. In exchange for a fixed 49 cent per month payment, TCI has
committed to its program subscribers that it would resolve "inside wiring" problems at no
additional charge.

8277.1
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The Beck Report errs in assuming the optional "inside wiring maintenance"
program is a regulated rate. Because subscribers have the choice of having such problems
resolved through the regulated hourly service charge, we believe that Tel's "inside wiring
maintenance" program is unregulated.

While the FCC has not directly addressed this particular situation, it has ruled
in the case of equipment sales, that the price a cable operator charges for such sales is
tmregulated as long as the equipment is also leased at regulated rates. In essence, the
regulated lease price establishes "competition" to the operator's sale price and undercuts any
economic justification for regulating the latter. The principle established in that context is
equally applicable here. As long as Tel provides "inside wiring maintenance" on a regulated
"as needed" basis, it is free to charge what the market will bear for its optional "inside wiring
maintenance" program. Accordingly, the adjustment recommended in the Beck Report
regarding TCI's "inside wiring maintenance" fee is entirely inappropriate. The full costs of
that maintenance was already deducted from the monthly service fees now under review.'

9. Unifonnity of Non-S1andaJtL Discounted Rates.

The Beck Report contends that Tel's failure to submit and justify its existing
bulk rates requires the franchising authority to set a unifonn rate for all bulk accounts at a
level equal to the lowest price discovered, i&.., $3.10 for basic service.8 Not only does the
contention grossly exaggerate the franchising authority's discretion, but it entirely
misconstrues the governing law on bulk accounts.

The FCC has clearly stated that "cable operators' existing contracts with MDUs
are grandfathered to the extent they are in compliance with rate regulation. . . ." Executive
SUIlUD3lY of Third Order on Reconsideration in MM Docket Nos. 92-266 and 92-262
(released February 22, 1994) at~. This means that as long as the Per unit rate charged to
multiple dwelling units ("MDUs") is equal to or less than the operator's overall Permitted rate,

7 The Beck Report also errs in suggesting that TCI is now estopped from assessing any home
wiring char~. Despite TCl's decision to temporarily forbc3' from collecting its home wiring costs,
the regulated service rate may now be assessed through the standard hourly service charge. The
maintenance program, of course, lies outside of regulatory control

I The Beck Report states that the 10\\eSt rate for an MOD discovered by the franchising
authorities was $6.71 per dwelling unit for both basic and cable programming service. Based
on its assertion that this rate is 46.15% of the appropriate rate for basic and cable
progranuning service, the Report concludes that TCI Cablevision must charge MDUs $3.10 for
basic service.

82n.1



Technician Service Call Summary

Drop related
Percentage ot time maintaining in-home wiring

In-home wiring

Addressable converter

Converter

Service calls related to maintenance of customer equipment

Total service calls

Less:
No field action
Customer cancelled

Total applicable service calls

Time spent maintaining customer equipment

Annual
number of

service
calls

11.632
30%

3.490

2.572
2,052

8,114 (A)

33.649

(3,781)
(321)

29.547 (B)

==2=7Ofc=0 (A)/(B)
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Version 1

RESOLUTION/RATE ORDER

At a regular meeting of the City Commission of the City of Walker, Michigan, held
in the Walker Public Safety Building, 4343 Remembrance Road, N.W., on Tuesday, the
22nd day of March, 1994 at 8 p.m., there were:

PRESENT: Mayor, D. Knottnerus, Commissioners. J. VanSoestberg,
S. Versluis, G. Hilton. R Marz, J. Rogers, A. Parent

ABSENT: ~N;..;o_n.....;e,-- _

The following resolution was offered by Commissioner R. Marz, and
seconded by Commissioner A. Parent

WHEREAS, the City of Walker ("City") has been certified by the Federal
Communications Commission ("FCC') to regulate the rates of UACC Midwest, Inc., d/b/a
TCI Cablevision of West Michigan, Inc. ("TCI") for "Basic Cable Service" and "Associated
Equipment" as such terms are defined in the City's cable television rate regulation
ordinance ("Ordinance"), pursuant to the Cable Television Consumer Protection and
Competition Act of 1992 ("1992 Cable Act") and rules promulgated thereunder by the FCC
("FCC Rules"), and

WHEREAS, TCI has the burden of proving that its schedule of rates for Basic Cable
Service and Associated Equipment comply with the 1992 Cable Act and the FCC Rules, and

WHEREAS, on December 4, 1993, the City received TCl's purported Form 393
filing for Basic Cable Service and Associated Equipment which was not filed on the FCes
Form 393 and did not otherwise comply with Form 393 requirements and instructions
including, without limitation, the attachment of an explanation or study for certain items,
and

WHEREAS, the purported Form 393 filing of TCI proposed different rates for Basic
Cable Service and Associated Equipment than the rates implemented by TCI on September
I, 1993 despite the fact that TCI said that its September I, 1993 rates were "required" by
and complied with the 1992 Cable Act and FCC Rules, and

WHEREAS, on December 28, 1993, the City Commission adopted its
Resolution/Tolling Order allowing an additional 90 days for review of TCI's rates pursuant
to FCC Rules, and

WHEREAS, on or about January 14, 1994, the City submitted a data request to
TCI pursuant to its Ordinance and FCC Rules which required TCI to provide by January
28, among other things, the supporting data and work papers for TCI's purported Form 393
including the missing explanations, and

WHEREAS, TCI did not respond to the data request and was notified by a letter
dated February I, 1994 that its failure to respond constituted a violation of the Ordinance
which allows the City to conclude that TCI had failed to carry its burden of proof and/or
lacked the data to support its purported Form 393 and the rates proposed therein, and

WHEREAS, on January 25, 1994, the City Commission conducted a public hearing
on rates for Basic Cable Service and Associated Equipment, and

WHEREAS, pursuant to the Ordinance, the City Manager caused a report to be
prepared by a respected national utility consulting firm, R.W. Beck & Associates ("R.W.
Beck") which reviewed the purported Form 393 filing of TCI and rates proposed therein,
and

WHEREAS, due to TCI's failure to respond to the data request, in February the
report had to be prepared without any of the information requested from TCI as well as
without a proper Form 393 filed by TCI, which report was completed on February 24, and

WHEREAS, the City Manager reviewed the R.W. Beck report and transmitted same
to the City Commission, recommending that the City approve the rates recommended



therein for the reasons stated in the report, and also mailed the report of R.W. Beck to TCI
on February 25 in accordance with the Ordinance, and

WHEREAS, only after receiving this report and recommendation did TCI submit
an incomplete response to the City's data request which the City's attorneys received on
March I, which response was dated February 15 but was not postmarked until February 28,
and

WHEREAS, TCI's incomplete data response was not specific to the Grand Rapids
area cable system serving City, used data and estimates that are unsupported and
unexplained, still did not provide many of the explanations required to be attached to the
Form 393 and which were required to be provided under the data request, and

WHEREAS, in its incomplete response TCI supplied only the information which TCI
said it believes the City should need to review the purported Form 393, and not the data
requested by City, such that TCI continues to be in violation of the City's Ordinance for
failure to comply with most of the data request, and

WHEREAS, on March 10, 1994, approximately two weeks after the'R.W. Beck
report was completed, TCI sent a response to the R.W. Beck report, including revised,
purported Form 393's, which City forwarded to the City Commission, and

WHEREAS, the March 10 response concedes significant errors in TCl's original
purported Form 393 filing; contains numerous significant differences and inconsistencies
with the original purported Form 393 and with the incomplete data response mailed 10 days
before; contains changes in assumptions, data and figures from those previously supplied,
which changes are unsupported or unexplained by TCI; and requests approval of a new
$2.00 rate, Upgrade/Downgrade (Addressable), not before submitted to City, and

WHEREAS, it is apparent that much of the "new" information contained in the
March 10 response could have been provided by TCI in January in response to the City'S
data request, and

WHEREAS, TCI should not now be allowed to utilize and rely on data and
information which it could have, and should have, provided to the City in January in
response to the City's data request, and

WHEREAS, TCI in its December purported Form 393 filing and February 28 partial
data response utilized a Grand Rapids area system-wide approach in determining the
number of satellite channels and resulting rates, as did TCI in setting its September I, 1993
rates; and TCI states this was a deliberate choice although it knew there were slight
variations in the number of satellite channels in different communities; and this approach
as implemented by TCI maximized the number of satellite channels and rates claimed on
its purported Form 393, and

WHEREAS, the R.W. Beck report also utilized a system-wide approach, but
determined the number of satellite channels for the system based on the number of satellite
channels received by a majority of subscribers on the system, which leads to fewer satellite
channels and lower rates, and

WHEREAS, since TCI elected to utilize the system-wide approach to determine the
number of satellite channels on its Form 393, TCI should not be allowed to now change
approaches to use different numbers of satellite channels in different communities, as TCl's
March 10 response seeks to do, and

WHEREAS, TCI told City and subscribers in writing in February that it had been
recovering the cost of maintaining home wiring through its monthly service charges for
programming; TCI in its March 10 response and attachments claims that costs related to
maintaining home wiring were deducted from monthly service charges for programming, but
did not provide any documentation or support for the allocation figure for maintenance of
in-home wiring used therein, even though its December Form 393 and incomplete data
response did not include such information; TCI has failed to respond to City'S data request
which would have shown how Tel treats the cost of maintaining in-home wiring, such as
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whether TCI computed its hourly service charge properly, taking into account time and costs
associated with maintaining in-home wiring, the items included in and excluded from such
hourly service charge, and what items TCI included in and excluded in calculating monthly
service charges for programming; and

WHEREAS, TCl's December Form 393 set forth one figure for its hourly service
charge, which it certified was correct, and which TCI attempted to support with its February
28 data response, but 10 days later, on March 10, TCI submitted a significantly different
figure for its hourly service charge, certified that this new figure was correct, but never
addressed or explained the difference between the two figures, and TCI has never
responded, or responded meaningfully, to data requests as to the basis for the December
charge, and

WHEREAS, TCI states it has figures specific to this system on the amount of time
it takes for installations and the like, that these are not the same as the "corporate" figures
it used in its filings, has not provided the system figures in either its March 10 response or
in response to the data request, and in its March 10 response did not challenge the times
given in the R. W. Beck report as unreasonable, imprudent, or otherwise incorrect, and

....
WHEREAS, TCl's rates for leasing remotes and converters in its March 10 response

are significantly different from those in its December Form 393 and February 28 data
response, and different again from those in its September 1 rates; TCI has said in
succession that each such rate complies with the FCC Rules, and in the case of the former
two rates, has said that such rates are supported by its data and records, but has not set
addressed or explained the differences between the figures, and has failed to respond, or
respond in a meaningful fashion, to City's data request on same, and

WHEREAS, TCI has said that rates should be based upon the specific characteristics
of the TCI system under review, and the R.W. Beck report attempts to do this for remotes
and converters by directly using TCI's estimated fair values for such items, whereas TCI
instead uses allocations from unidentified accounting units, and

WHEREAS, City should complete the rate regulation process promptly, to comply
with the 120 days as provided by the FCC Rules and the Ordinance, so that its residents
may receive any refunds, reductions or other benefits at an early date; minimize the risk
or impact of challenges by cable companies to those portions of the FCC Rules that allow
for refunds prior to the date municipalities' order rate reductions; and minimize the risk
or impact of any claims by TCI that it can raise rates for certain services, and

WHEREAS, TCT's actions cast doubt on the credibility of its filings and responses
and allow City to conclude that TCI has failed to carry its burden of proving the
reasonableness of its rates and conclude that TCI lacks the data to support the figures set
forth in its filing and March 10 response, because, without limitation, of the inconsistencies
and unexplained changes between TCT's various submissions; of TCl's use of unsupported
data and information; and of TCT's demonstrating in its response on March 10 that much
of the data requested in January is available and could have been provided on a timely
basis, and

WHEREAS, the report of R.W. Beck utilized reasonable data and assumptions,
based upon the knowledge and expertise of R.W. Beck., industry data, and other
information, to recommend benchmark rates for Basic Cable Service and rates for
Associated Equipment as set forth in Appendix A of the report, and the resulting rates are
reasonable and consistent with the 1992 Cable Act and the FCC Rules, and

WHEREAS, due to its failure to file a proper Form 393, TCI has failed to elect to
have its rates set on a benchmark basis, allowing the City to elect to set rates on a cost of
service basis; but given TCl's failure to date to respond to requests for data it is unlikely
that TCI would respond on a timely basis to requests for data al10wing City to set rates on
a cost of service basis, and

WHEREAS, because R.W. Beck has recommended reductions in TCI's rates
computed on a benchmark basis, and TCI has admitted certain reductions are necessary,
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it is desirable to promptly give City residents the benefit of such reductions, while reserving
City's right to elect to set rates on a cost of service basis, including ordering refunds, and

WHEREAS, the Oty possesses all powers conferred by the 1992 Cable Act, the FCC
Rules, TCl's franchise with City, the Ordinance and all other applicable law, and may take
any action not prohibited by the 1992 Cable Act and FCC rules to protect the public
interest in connection with the rate regulation of Basic Cable Service and Associated
Equipment.

NOW, THEREFORE, BE IT RESOLVED that based on the foregoing, the City
Commission hereby finds that the RW. Beck report is based upon more credible
information than TCl's purported Form 393 filing and March 10 response; that TCI is in
violation of the City's Ordinance for failure to comply with the data request; that TCI has
failed to carry its burden of proving the reasonableness of its rates in its purported Form
393 filing or as modified by its March 10 response; and that City adopts the RW. Beck
report, findings and recommendations as its own, as provided herein.

BE IT FURTHER RESOLVED that City's findings include, but are not limited to,
(1) finding that the correct, credible and reasonable method of determining thOe number of
satellite channels is the number of such channels received by a majority of subscribers on
a system-wide basis and that this method is consistent with the FCC Rules; (2) finding that
the R W. Beck report, including its underlying facts, is correct in its determination as to
the number of satellite channels, and the TCI Form 393 and March 10 response are not
correct, in part because TCI appears to have attempted to evade the FCC Rules by not
adding a local broadcast station it was required to carry, and consequently combining two
satellite channels, until after the Form 393 was due; (3) finding that the times given in the
R W. Beck report for installations and the like are credible and correct, and those of Tel
are not, and are not even the figures for this system; (4) finding that TCl's several hourly
service charges are inconsistent, lack credibility or support, that TCI has failed to address
or explain such charges or the differences between them, although having the capability to
do so and finding that the hourly service charge in the R W. Beck report is credible and
correct based upon the information provided by TCI; (5) finding that TCI has failed to
show that it properly unbundled costs associated with maintenance of in-home wiring, has
completely failed to make that showing in its purported Form 393, has failed to
meaningfully support a claim first made in its March 10 response, that such costs were
nonetheless removed from monthly service charges for programming or taken into account
in setting equipment rates, and has admitted that such costs are now included in monthly
service charges for programming, and (6) finding that the assumptions, facts and conclusions
of the R W. Beck report as to the rates for leased remotes and converters are credible,
correct, and reflect the characteristics of this cable system, and those of TCI do not.

BE IT FURTHER RESOLVED that the City Commission hereby approves the $2.00
Upgrade/Downgrade (Addressable) charge belatedly submitted by TCI in its March 10
response as the approved rate for such change in order to give its residents the benefit of
such lower rate, the FCC having suggested a nominal $2.00 charge for such changes, and
by inspection TCl's proposed charge appears to be consistent with such FCC suggested
charge.

BE IT FURTHER RESOLVED that the City Commission hereby approves the rates
recommended in Appendix A to the RW. Beck report, plus the Upgrade/Downgrade
(Addressable) charge, (which are exclusive of franchise fees as required by Form 393),
orders that TCI shall not charge any rates which exceed the rates identified on Exhibit A
attached hereto, adjusted for franchise fees, and orders that, except as set forth herein, TCI
shall not charge any rates for Basic Cable Service or Associated Equipment other than
those rates shown on Exhibit A, adjusted for franchise fees, without proper filing with the
City and compliance with the Ordinance, the 1992 Cable Act, and FCC Rules.

BE IT FURTHER RESOLVED that, assuming such a charge is otherwise
permissible, TCI has failed to carry its burden of proof to support an in-home wiring
maintenance charge; TCl's claim that such charges are unregulated and may be imposed
without City approval is inconsistent with the FCes rate orders; and therefore, for the
reasons set forth in the RW. Beck report, TCI may not impose a charge of any kind, on
an hourly rate basis, forty-nine cents (49¢) per customer per month, or any other basis, for
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maintenance of a subscriber's home wiring until it has made a proper filing with the City
requesting approval of the proposed rate and complied with the Ordinance, the 1992 Cable
Act, and FCC Rules.

BE IT FURmER RESOLVED that as to bulk rates for Basic Cable Service for
multiple dwelling units (1) such rates must comply with the FCC Rules, (2) such rates may
be offered by TCI only if such rates are nonpredatory and offered on a uniform basis to
buildings of the same size with contracts of similar duration and cannot be negotiated
individually with multiple dwelling units, or such other conditions as required by the FCC
Rules, (3) the approved rate is $3.10 per dwelling unit unless a different rate or rates is
filed with the City in a public file, such rates to be effective unless disapproved by City, and
(4) TCl's existing contracts with multiple dwelling units are grandfathered to the extent they
comply with the preceding.

BE IT FURmER RESOLVED that City finds that the rates that have been
charged by TCI since September I, 1993 for Basic Cable Service and Associated
Equipment, other than remotes and converters, have been higher than the legally permitted
rates approved herein and that Tel proposes to charge rates higher than such legally
permitted rates, and

BE IT FURmER RESOLVED that TCI may not after the date of adoption of this
Resolution/Rate Order charge subscribers more for Basic Cable Service and Associated
Equipment than the rates approved herein, subject to its obligation to charge uniform and
non-discriminatory rates and subject to further adjustment or order by City.

BE IT FURmER RESOLVED that TCI has failed to elect to have its rates
determined under the FCC benchmarks, allowing City to elect to set rates on a cost of
service basis, that City reserves the right to make such election and order refunds
accordingly, and TCI is directed to keep an accurate account of all amounts received by
reason of the rates in issue and on whose behalf such amounts were paid.

BE IT FURmER RESOLVED that the rates charged to subscribers shall include
a franchise fee computed in accordance with the requirements of the Consent Agreement
with City and nothing herein shall be construed as a waiver of City's contention that since
September I, 1993, TCI has been incorrectly computing and itemizing franchise fees on
subscriber bills.

BE IT FURmER RESOLVED that City intends to order refunds to subscribers for
the period from September I, 1993 through the date TCI implements the rates approved
herein ~nd pursuant to the Ordinance and FCC Rules, City shall give TCI at least 7 days
written notice by first-class mail of the meeting at which such refund order shall be
considered.

BE IT FURTHER RESOLVED that the Clerk shall publish a notice of this
Resolution/Rate Order in a newspaper of general circulation within the City and that the
Clerk shall mail a copy of this Resolution/Rate Order to TCI, pursuant to Section 12 of the
Ordinance.

BE IT FINALLY RESOLVED that City reserves jurisdiction to issue such other or
further orders, by resolution or otherwise, as may be necessary, desirable or in the public
interest.

Upon vote for the adoption of said resolution, the vote was:

AYES: _7 .

NAYS: ~o~ _

The resolution was thereupon declared adopted.
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The undersigned, being the duly qualified and acting Clerk of the City of Walker,
Kent County, Michigan, does hereby certify that the foregoing is a true and complete copy
of the resolution duly adopted by the City Commission of the City of Walker at the regular
meeting of said City Commission held on the 22nd day of March, 1994 at which meeting
a quorum was present and remained throughout, and that the resolution has not been
amended or rescinded and that the original of the resolution is on file in the records of the
City.

IN WITNESS WHEREOF, the official signature of the Clerk and the seal of the
City of Walker are hereunto afftxed Ihis 22nd day of March • 1994.

L~cfa Wiser, City Clerk

(SEAL)
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EXHIBIT A

APPROVED RATES

line
No.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

Type of Service

Basic Cable Service
Basic Cable Service - MDU
Cable Programming Service #
Leased Remotes
Leased Converter Boxes - Standard
Leased Converter Boxes - Addressable
Installation of Unwired Homes
Installation of Prewired Homes
Installation of Additional Connection - Initial
Installation of Additional Connection - Separate
Move outlet
Upgrade/Downgrade (non-Addressable)
VCR Connect - Initial
VCR Connect - Separate
A/B Installation· Initial
A/B Installation - Separate
Inside Wiring Maintenance Program
Upgrade/Downgrade (Addressable)

Rate

S9.27
S3.10

S10.82
$0.15
SO.85
$1.78

$25.57
$10.23

S3.68
S7.57
$7.57

$10.23
S5.11
$9.41
$3.68
$7.57
$0.00
$2.00

# - Rate regulated by the FCC. Not a locally regulated rate.
Rate shown is based on the same rate per channel as Basic
Service.

Rates charged to subscribers shall be adjusted to include franchise fees.

H:\8UTlER\CABlE\WAlKER1.RES



TERRACE TOWER II
5619 DTC Parkway
Englewood. CO 801 11-3QCX)

--===-
I.&~.TELE·COMMUNICATIONS,INC.

To the Franchising Authority:

POS1 Office Box 5630
Denver. Colorado 80217-5630
(303) 267-5500

1993

CITY OF WALKER
MANAGERS OFFICE

TCI Cable Management Corporation (TCI), on behalf of your local TCI-affiliated cable
operator, hereby submits its response to your notice seeking an explanation of our present
basic tier and equipment rates.
~

.' TCI has attempted to comply with all applicable FCC requirements. To the extent the rates
contained in this amended response are different from the current rates, such rates, if
approved would represent a revenue neutral restructuring of current rates. As we all know
there remains considerable uncertainty about various aspects of "benchmarlc" regulation.
Accordingly, we hereby reserve the right to make future corrections to this filing. The
operator also requests the right to make future adjustments in its rates, to the extent that
any error was made in computing the benchmark rates. Such latitude is essential given the
confusion surrounding the initiation of benchmark regulation.

We appreciate your patience and understanding as we strive to comply with all of the
provisions of the 1992 Cable Act. If you have any questions or concerns about this filing,
please bring them to the attention of your local TCI-Affiliated cable manager. He or she
will do their best to answer your questions or get you the answer in a timely manner.
Considering the complexity of the 1992 Cable Act we hope you will work with us as we work
to fully comply with the law.

Tel Cable Management Corporation

BY:~~
. Green

Director of Regulatory Compliance

An Equal Opportunity Employer



fCC 393 - PART I
REQUEST fOR CABLE RATE APPROVAL

COVER SHEET

CCIIIIUlI ty Unit ID:
1110391

11_ of Cable Operator
Tel CABLEVISION Of V. IIICHIGAN

Mailing Addr...:
POBOX 200

CItY:
GRAIlO RAPIDS

Point of Contact for Fora:
STEPHAN. DONALD

lel.p,one:
(616)247-0575

Local Franchlalng Authority/Mailing Address:

cPNll1ci: .JlJ-Mi.5 111 1-/11Tc.H
c. /ry tJF /{I,4Uc..e.e.-

'1.?L/3 A:bYI£/Y18'<A./Vce ~D
City: Wl1tK~1!:.

This fOMll Is being fi led with respect to:

Date:
12-01-93

Stat.: Zip:
III 495010200

fex:

State: 1J1/ Zip: t./9!io'f

x basic rote reguLation cabL. progr....ing service rate reguLation

FOR BASIC SERVICE TIER AIID EQUIPMENT RATES:

Progrlll Servl ce Rate

(1) lI~r of chamels on basic service tier: 18

(2) Current rate for baalc service tier: 10.12

(3) Maxl_ perllltted per channel rate: 0.539

(4) Maxl_ peraltted rate for baalc .ervlca tier: 9.70

TIME RUII 14:56:32 01 DEC 1993 HEADENO H1415A FRANCHISE F4502



fCC 393, Plrt I, Plgl 2

EQUIPMEIIT AIIO IMSTALLATlOII RATES

(1) Chlrges for baalc aervlce Instlllitiona

(I) Hourly Rete OR

(b) Averlge Instlllition chug..

(1) Instlllltion of lM'IWlred hOlllll

(2) Instlllltion of prewlred hOllllta

(3) Instlllltion of eddltlonel comect. Inltlll

(4) Instlllltion of eddltlonel comect. leperate

(5) Othlr Instillationa (Ipecify) Move outlet

(6) Other Instilletions Upgrade/Downgrade Opt

(7) Other Instlllitions VCll Cornect Inltlol

(8) Other Instlllltions VCR COfYl&Ct Seperlte

(9) Other Instlllitions FH Comect Inltill

(IO) Other InstlllltlON FH Cornect Seperlte

(II) Other InstlllltlON DH)( Instill Inltill

(12) Other Instlllitions ON)( Insull separlt.

(13) Other Installitions AlB Inaull Initial

(14) Other Instlllitions • AlB Insull SepareU

(2) Chlrge for chlllCllng tier.

PEIlHITTED

35.30

17.65

5.88

\7.65

17.65

11.77

5.88

11.77

5.88

11.77

5.88

'1.77

4.00

11.77

2.00

ACTUAL

33.80

16.90

5.63

16.90

16.90

11.26

5.63

11.26

5.63

11.26

5.63

11.26

3.74

11.26

2.00



FCC 393, P.rt I, P.lIe 3

EQUIPMENT AIIIl INSTALLATION RATES (cont'd)

(3) Monthly ch.rll. for l•••• of reGlOte control.

R_t. control type 1:

R_t. control type 2:

R_t. control type 3:

(4) Monthly ch.rg. for l •••• of conv.rt.r boxes

convert.r box type 1:

Conv.rter box type 2:

Conv.rt.r box type 3:

(5) Monthly ch.rge for le... of other equipment

Cable home wiring

Oth.r equipment (.peclfy)

FOR CAlLE PROGIWIlING SERVICE RATES ANO EQUIPMENT

PROGRAM SERVICE RATES

(1) Nl.II"ber of charnel. on prOllr.....ing .ervice tier

PERMITTED

0.18

0.00

1.05

2.32

21

ACTUAL

0.08

0.52

1.04

(2) CurrWlt r.t. for c.ble prOllranninll aervlc. tier 11.80

(3) Maxi_ peraitted per chalY\el rate 0.539

(4) Max. penaitted r.te for prOllrlll1l1llng .ervice tier 11.32

EQUIPMENT AIIIl INSTALLATION RATES
(included In ba.lc tier)

I certify th.t the .tat~tI IIIIde In this fOMII .r. true and correct to the but
of WI( u-ledg. and ballef, and .re .-de In good faith

N_ of table Oper.tor:

TCI CAlLEVISION OF W. MICHIGAN

O.t.:

12-01-93

TIME RUN 14:56:32 01 DEC 1993

::::''''~J:7~
Director of RellUl.tory C"""U.nce I Accountinll
TCI Cabl. Manall_nt Corpor.tlon


